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Long COVID, Disability, and the Workplace

Neil J Nusbaum, Jp, mp’?

Abstract: The long-term societal impact of coronavirus disease 2019
(COVID-19) includes not only those who have died from COVID-19
but also those who have survived with prolonged residual symptoms.
“Long COVID” symptoms such as fatigue may impair an individual’s
ability to work, but gaps in disability law may leave such workers vul-
nerable to job loss and involuntary retirement.
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uch attention has rightfully been paid to the more than

1 million Americans who have died of coronavirus disease
2019 (COVID-19) since the start of the pandemic, with mortality
rates particularly high among the oldest Americans, such as those
residing in nursing facilities.! At the same time, many tens of mil-
lions of Americans of working age are survivors of one (or more)
COVID-19 infections, an uncertain fraction of which were actu-
ally acquired from transmission in the workplace. It is increas-
ingly being recognized that the survivors of COVID-19 are at risk
of a plethora of “long COVID” sequelae that can limit their abil-
ity to work.? At the same time, these employees may have diffi-
culty accessing economic supports even if they are unable to
work.? In the absence of a definitive laboratory test to diagnose
long COVID or a specific therapy for its cure, one may anticipate
ongoing uncertainty about how employment law can help address
the needs of workers with long COVID.

The intersection of public health law and employment is one
the United States previously faced in connection with acquired
immunodeficiency syndrome,*> with some notable differences
from the present COVID-19 epidemic. In the case of acquired
immunodeficiency syndrome, unlike COVID-19, the response
was shaped largely by stigma directed at some of the risk groups
for the disease. Workplace transmission of the human immunode-
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ficiency virus was rare, with the notable exception of needlestick
accidents to healthcare workers.® Initially, there were no effective
treatments to prevent the progression to a fatal outcome. Until the
emergence of the antiretroviral medications, the number of indi-
viduals who had the human immunodeficiency virus infection
but were still healthy enough to work was necessarily limited
by the natural history of the disease.

In contrast, COVID-19 has been ubiquitous in the US pop-
ulation, and most people infected with COVID-19 do survive.
COVID-19 exposure is common, both at work and in the larger
community. Some COVID-19 survivors make a rapid complete
recovery to an asymptomatic state, others have a transient period
of disability after their acute infection, and some have long
COVID with a prolonged period of impairment of function.

A particular worry is that those who already have long
COVID may suffer repeat infections from new clades as the cir-
culating virus continues to evolve; therefore, the concern is for
transmission of COVID-19 from previously healthy (but newly
infected) individuals to previously infected people, as much as
for transmission in the reverse direction. The fear of reinfection
can further complicate the return of the COVID-19 survivor to
the workplace.

The US Census Bureau reported that in November 2022,
more than 3.8 million Americans had COVID-19 symptoms
lasting 23 months that caused them “a lot” of reduction in their
ability to carry out day-to-day activities, and an additional more
than 9.2 million had symptoms but with a lesser degree of asso-
ciated disability.” Frequent persistent symptoms noted with long
COVID have included fatigue and shortness of breath.®

At the federal level, the Department of Labor, the Depart-
ment of Health and Human Services, and the Department of Jus-
tice have noted the applicability of the Americans with Disability
Act (ADA) to some workers with long COVID.? Many of these
workers presumably might benefit from accommodations under
the ADA such as “providing or modifying equipment or devices”
or “part-time or modified work schedules” ...”for any limita-
tions...related to ... disability, even if temporary or episodic,
for when they are needed.”'® Based on the US Census Bureau

Key Points

 Coronavirus disease 2019 symptoms such as fatigue may often
linger for months.

* Long COVID (coronavirus disease 2019) can substantially impair
a person’s ability to work.

« Disability protection for the affected employee may be lacking.
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survey data noted above, there are likely several million workers
with long COVID who may benefit from at least several months
of workplace accommodation.

The federal Occupational Safety and Health Administration
has indicated that a contagious illness (other than the common
cold or influenza) is to be considered work related if the em-
ployee is infected at work."! In turn, a work-related injury may
entitle the employee to workers compensation benefits under
state law, and these benefits may well be more generous than
their routine sick leave coverage, if any, that they may have.'> !4
In practice, of course, in the setting of widespread community
transmission of COVID-19, it may be difficult to know whether
an employee contracted COVID-19 in the workplace or outside
it, unless the workers compensation framework in that state hap-
pens to include a legal presumption that the COVID-19 infection
was acquired at work.'?

Although the most proximate impact of long COVID is on
the individual worker, the indirect aggregate impact is on society
at large. An individual who was already contemplating retirement
within the next few years, but who now has an episode of long
COVID, may well choose to retire now instead. Such decisions
by older workers are likely to contribute to ongoing shortages
in the labor supply.'® If, however, the work setting is accommodat-
ing to the needs of the worker still recovering from long COVID,
then often workers will find it more convenient to return to work
gradually rather than to retire early. Policies to facilitate worker
retention in the active workforce may be of particular economic
benefit in those states with the most severe labor shortages, as
manifested by the lowest unemployment rates (Fig.).

In many cases in fact, neither the employer nor the employee
will know for certain whether an employee’s current limitations
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are a result of long COVID or are the result of some other etiol-
ogy, and it may be unclear whether the employee strictly meets
the criteria to be considered disabled under the ADA. In any
event, a pattern of workplace flexibility by the employer (eg, adjust-
ment of work duties, paid leave, unpaid leave) may aid employee
retention in the labor market.

In summary, there is considerable evidence that long
COVID is common, and may impair the ability of an individual
to work even several months after the acute illness itself. In the-
ory, financial resources and workplace accommodation may be
available to the worker with long COVID. In practice, however,
these benefits may prove difficult for the worker to access, not
least because of the difficulty of clearly demonstrating the exis-
tence and severity of long COVID in an individual worker. An
improved societal whole health approach to the patient with long
COVID should include attention to both its medical and its fi-
nancial consequences.
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